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Dear Mr. Casey:
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Thé bill H.R. 3963, "Defense Intelli ne ‘
. , se 1 igence Commercial Entitj "
égsnf‘clngce:d bghCongre§sman G. William Whitehurst, has been refe;::dA‘t:g'this
. . e Comnittee would appreciate receiving your views on H.R. 3963.

With best wishes, I am -

: | - Sincerely’ yours,

. !
Lee H. Hamilton
Chairman
Enclosures: H.R. 3963
Sect_ion—by—Section Analysis
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99TH CONGRESS ¥ ' .
18T SEssION o ° 3963

To provide suthority to the Secretary of Defense to establish and operate com- 5
mercial entities to provide cover for Department of Defense foreign intelli-
gence collection activities, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

DECE_MBEB’ 16, 1985

Mr. WHITEHURST introduced the following bill; which §vas referred to the Com-

mittees on Armed Services and the Permanent Select Committee on
Intelligence ‘ . ‘

To provide authority to the Seci'etary of Defense to establish o
and operate commercial entities to provide cover for De- | !

partment of Defense foreign intelligence collection activities,
and for other purposes. '

1 Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

That this Act may be cited as the “Défense Inteﬂigepce |
Commeréial Entities Act”. |

SEC. 2. (a) Subtitle A of title 10, United States Code is . !
amended by adding at the end of part I the{fol]ovﬂfing new |
chapter: |
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1 “CHAPTER 19—DEPARTMENT OF DEFENSE

2 INTELLIGENCE COMMERCIAL ENTITIES

“Sec.

“391. Authority for intelligence commercial entities.

“392. Administrative support for intelligence commercial entities.
“393. Use and disposition of funds. v '

“394. Use of prevailing commercial practices. :

*“395. Limitations on activities of intelligence commerical entities.
“396. Executive branch oversight, accountability, and coordination.
“397. Relationship to laws of the several States.

“898. Delegation of authority.

“399. Definitions.

“§ 391. Authority for intelligence commercial entities
“()(1) The Secretary of Defense, with the concurrence

of the Attorney General and the Director of Central Intell;-

gence, may authorize, for a period not to exceed two years,
the establishment and operation in accordance with the provi- -

sions of this chapter of a commercial entity to provide cover

W 0 =3 & Ot b W

for foreign intelligence collection activities of the Department
10 of Defense, if the Secretary certifies in writing that éstablish-
11 ment and operation of such entity is essential to the conduct
12 of an authorized foreign intelligence collection activity of the

13 Department of Dgfense.

14 “(2) With the same concurrences and _certiﬁcation re-

15 quired by paiagraph (1) for the initial ﬁuthorization under
16 that paragraph for establishment and operation of a.commer--
17 cial entity to provide cover for fofeign intelligence collection
18 activities of the Department of Defense, the Secretary of De-‘

!
{
|
!
|
19 fense may renew authorization to operate such entity in ac- |
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cordance: with the provisions of this chapter for additional

periods of not to exceed two years each.

“(b) The Secretary of Defense may terminate a com-
mercial entlty authorized under subsection (a) at any time.
“§ 392. Admxmstrauve support for mtelllgence commerclal

entities

“The Secretary of Defense is authorized to acquire, use
and dispose of gooas, serﬁces, real property, personal prop-

erty, intangible property, buildings, facilities, space, insur-

-an'ce,'licenses, and supplies to establish, operate, and termi-

nate a commercial entity authorized under section 391 of this
title.
“§ 393. Use and disposition of funds
“(a) The Secretary of Defense may deposit in, and with-
draw from banks and other financial institutions—
“(1) funds appropriated to the Department of De-
fense that are used to establish, operate or terminate a
~commercial entity authorized under section 391 of this

title; and

“(2) funds generated‘ By a commercial entity au-

thorized under section 391 of this title.
“(b) Funds generated by a commercial entity authorized
under section 391 of this title may be used to offset necessary

and reasonable expenses incurred by that entity.

R 6 B
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“(c) Funds generated by a commercial entity authorized
under section 391 that are no longer necessary for the cbn-
duct of thé activities of that entity shall be deposited in the
Treasury of the United States as miscellaneoﬁs receipts as
soon as practicable.

“(d) Upon. the termination of a comxﬁercial entity estab-

lished under section 391 of this title, the proceeds therefrom,

after all obligations are met, shall be deposited in the Treas- -

ury of the United States as miscellaneous receipts.
;;§ 394. Use of prevailing cémmercial practices

“The establishment, operation, and termination Qf‘ a
commercial entity authorized under section 391 of this title,
any acquisition, use or disposition aﬁtho’rized by or pursuant
to section 392 of this title. with respect to such entity, ;ma
any deposit, withdrawal or use of funds authorized by or pur-
suant to section 393 of this title with respect to such entity—

“(1) shall be carried out in accordance with pre-

vailing commercial practiceé, consistent with the pro-

tection of intelligence sources, methods, and activities
from unauthorized disclosures; and

~ “(2) shall not be subject to any Federal statute

(other than this chapter, title V of the N ational Securi-

ty Act of 1947, and the War Powers Resolutioh) appli-
cable to Federal appropriations, Federal receipt and
use of funds other than appropriated funds, Federal ac-

3'-
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1 | quisitions, Federal property management, Federal serv-
2 ices management, Federal info;'motion manageroent,
3 Federal tort claims, Federal employment of Federal
4 Government corporations if, and to the extent that, the
5 'Secretary of Defense certifies in writing that comph-
6 ance thh such statute wou]d be inconsistent with the
7 protection of mtelhgence sources, methods, and activi- |
8 ties from unauthorized disclosure.
9 “8395. Limitations on activities of intel’ligence coo\mer;
10 cial entities o
11 | “(a) Nothing in this chapter shall be deemed to consti-
12 - tute aixthon’ty for the conduct of intelligence activities (other
13 than those expressly authorized by this chapter) Wh]Ch are
14 not otherwise authorized by or pursuant to law.
15 “®) A commercial entity authorized under section 39.1
16 of this title, and the personnel thereof, shall not engo,ge in
17 intelligence activities within the United Staoe_s, excopt—
18 “(1) training; | |
19 (2) administration; and
20 “(8) recmitment of individuals who are not United
21 States persons to serve subsequently as intelligence
22 sources outside the United 'Stat,es in foreign intel]i- |
23 gence collection activities.
24 “(c) No commerecial entity authorized under section 391

25 of thxs title may have as its overt activity communications

' B 26 @
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media agtivity, religious activity, or traffic in arms or

(4
[y

security-related services. |

“(d) No United States persdn may be ‘employed by, or
assigned or detﬁﬂed to, a commercial entity authorized under
section 391 of this title who has not been informed that such
entity is an entity of the United States Government engaged
in intelligence activities. |

“§ 396. Executive branch oversight, accountability, and

W O =2 A Ov W N

coordination

[y
o

“(a)(1) The Secretary of Defense, after consultation

[y
[y

with the Attorney General and the Director of Central Intel-

[y
[\

ligence, shall issue such regulations as may be necessary to

-y
w

implement this chapter.

—
S

“(2) The regulations issued by the Secretary of Defense

[y
(%]

under this section shall include provisions to ensure—

[y
(o]

“(A) centralized, effective departmental oversight -

[y
-1

of the use of authority granted by or pursuant to this

p—t
Qo

chapter;

[e—y
o

“(B) effective management, operational, security,

D
- Q

legal, and accounting controls in the use of such au-

[ )
Pomd

| thority;

“(C) coordination of the activities of commercial

N N
W N

entities authorized under section 391 of this title with

()
=

the Department of State, the Federal Bureau of Inves-

[
O

tigation, and the Central Intelligence Agency; and

B 3963 @
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1
“(D)' compliance with this chapter, title V of the
National Security Act of 1947, and the War Powers
Resolution. |
“(b) The mspector general of the Department of De-

fense shall conduct at least annually a program and oper-

ations review and evaluation and & financial audit of activities

undertaken pursuant to this chapter, including the establish-
ment, operation, and termination of commercial entities, and
shall report thereon to the Secretary of Defense, the Perma-
nent Select Committee on Intelligence of the House of Rep-
resentatives, and the Select Committee onIntvelligence of the
Senate.

“§ 397. Relationship to laws of the several States

“(a)vCommercial entities authorized under section 391

of this title are entities of the United States Government. -

“(b) Commercial entities authorized under section 391

of this title, which are incorporated in, registered in, doing

busmess in, or otherwise have contacts with a State, terri-

tory, commonwealth or possession of the United States—
“(1) shall not be subject to the laws thereof, nor
to the jurisdiction of the courts thereof; and
‘“(2) may engage in conduct which appears to
comply with the laws thereof relating to accounting,
banking, contracts, employment, finance, incorporation,

registration, taxation, tort liability, and other regula-

Li g ]
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. 1 ~tion of commercial activities as if the entity were sub-

2 ject to such laws, and mey engage in conduct which

3 appears to submit to ihe jurisdiction of the courts
4 thereof as if the entity were subject to such Junsdxc-'

5 tion, if the Secretary of Defense certifies in writing

6 that doing so  is necessary to protect mtelhgepce

1 | sources, x_nefhods, and activities from unauthorized dis-

8 closure or is necessary in the interest kof_, justice.

9§ 398. Delegation of authority

10 “Notwithstanding subsection 133(d) of this title, the
11 Secrete,ry of Defense may delegate his authority, functions )
12 and duties under sﬁbsections 391(a), 394(2), 396(a), and |
13 397(b) of this title only to the Deputy Secretary of Defense.
14 §399. Definitions | |

15 “In this chapter—-

16 “(1) ‘commercial entity’ fneans’ a corporation,
17 foundation, company, firm, paftnership, association, so-
18 eiety, joint venture, sole proprietership, or other legal
19 entity which is nongovemmenta.l in appearance, within
20 or outside the United States, estabhshed and operated
21 solely to conceal foreign mtelhgence ‘collection .actm-
22 ties under cover of 1ts overt function;"

23 “(2) ‘forelgn mtelhgence collection activities’
24 means the collection of foreign intelligence or counter-
25 inteﬂigence information by a component of the Depart-

R 393 0 '
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9
" m¥t of Defense or the armed forces and related sup-
'port activities;
“3 mtelhgence activities’ means the col]ectlon of
 foreign mtelhgence or countermtelhgence information,
the conduct of counterintelligence operations, the con-
duct of covert action, related support actmtles and
any other intelligence or mtelhgence-related activity of

- the United States Government; and -

© ® N oA W N e

‘f(4)"United States person’ means a citizen of the
10 United States or an alien admitted to permanent resi-
11 dence in the United States.”"

12 (b) The tables of chapters at the begummg of subtitle A
13 of such title, and at the beginning of part I of such subtitle;
14 are each amended by inserting after the item re]atmg to

15 chapter 18 the following new item:

“19. Department of Defense Intelligence Commercial Entities .. 391",
16 SEC. 3. The amendments made by this Act to txtle 10,
17 United States Code shall take effect mnety days after the
18 date of enactment of this Act.

O
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DEFENSE INTELLIGENCE
COMMERCIAL ENTITIES ACT

HON. G. WILLIAM WHITEHURST

OF VIRGIN1A
IN THE HOUSE OF REPP.ESD;IATIV.ES
Thursday, Decembder 18, 1985

Mr. WHITEHURST. Mr, Speaker, on De-
cember 16, 1983, I introduced H.R. 3963, the
Defense Intelligence Commercial Entities
Act. To assist those who review the legisla-
tion, I am: inserting_ the section-by-section
explanation of the legislation jn the CoN-
GRESSIONAL RECORD:
DirINSE INTELLIGENCE Conercrar ExTiTIES

Acr .

SECTION-BY-SECTION EXPLANATION

The bill consists of three sections. Section
1 provides that the shont title of the Act is

the “Defense Intelligence Commercial Enti--

tics Act.” Section 2 enacts a new- chapter 189,

: -RDP89B00297R000300620003-3
2007 ; CIA-RDPE9B00207

E §781

entitled “Department of Defense Intel)s.
gence Commercial Entitfes™ in part 1 of
Subdtitle A of title 10, Unized States Code,
tnd makes confo amendments to
tables of chapters in title 16. Section 3 pro-

vides that the amendments made by the Jeg. .

Islation to title 10 take effect ainety dsys
Afler enactment of the legislation. -

The provisions of chapter 19 of title 10 ep-
acted by Section 2 of the blll are explained
below: i .

N Section 351

Subsection 391(aX1) grants to the Secre. .

tary of Defense the authority, with the con.
cwrence of the Attorney Genera) and the
Director of Central Intelligence, to establish
and operate commercial entities to provide

cover for foreign intelligence collection sc-

tivities of the Department of Defense.

The requirement for the concurrence of
the Attorney General ensures an independ-
ent high-jevel legal review of plans for es.
tadlishrcent and operation of a DOD intel)t.
gence commercial entity, and ensures the
harmony of the plans with the intelligence,
counterintelligence, and law enforcement
functions of components of the Department

of Justice. The requirement for the concur..

rence of the Director of Centra) Intelligence
esures that the plans will be consistent
with pationa) Intelligence needs and ensures
the harmony of the plans with the intel.
gence, counterintelligence and special activi.
ties of other elements of the United States
Intelligence Community, - : .

To ecxercise his authority to establish a
commercial entity, the Secretary of Defense
must certify {n writing that establishment
and operation of that entity is essential to
the conduct of an authorized foreign intellj-

.gence collection activity of the Department

of Defense: Thus, the Secretary may au.

thorize establishment of g commercial

entity only when no reasontble and effee
tive alternative method exists for carrying
ot an authorized DOD foreign intelligence
collection actlvity, . - o

The Secretary may initially authorize the

estadlishment and operation of & commer.
clal entity for any period not to exceed two
:”n. NN ‘._.~>-~ . -
Subsectfon- 391¢aX2) permits the Secre.
tery of Defense to renew the zuthority to
operate & commercial entity at the expira.
tion of the previous period for which he has
suthorized its operation. The renewal re.
quires the concurrence of the Attorney

General and the Director of Central Intelli.

gence and the written certification of the

Secretary of Defense that the operation of

the entity Is essential to the conduct of an

" authorized foreign intelligense collection ac-

titity of the Department of Defense, The
Secretary may renew the authority to oper-
ate the commercial entity for any period not
to exceed two years. The number of succes-
sive periods for which operatfon of the com-
mercial entity may be authorized is not lim.

- ited.

Subsection (b) provides that the Secretary
of Defense mey termminate a commercial
entity at any time. His authority to termi-
nzate a commercial entity is not conditioned
upon any concurrence or certification,
] Section 392 .
Scetion 392 grants to {he Secretzry of De-
ferse authority to acquire, use 2nd dispose
of items needed in the establishment, oper-
aticn and Wrminztion of DOD Intellizence
commercial entities. The broad suthority
grarted ensures that the Secretary can pro-
vide the neccssary administrative support
for such commercial entities, -
In addition to requiring administrative
suppont comon to any governmertal organi.

zation, such as workspace, equipment, and
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=scsims Tauly Wi require special adminis-
trative support due to its commercial fune-
tions and appearance. Thus, for example,
the entity may regulre private legal services,
commercial. and occupational licenses from
3 State or foreign government, private 1.
abllity insurance, and private banking serv-
lces. Section 392 ensures that the Secretary
of Defense can meet the administrative gup-
POrt needs of a deferde intelligence commer-
¢ial entity, ineluding its unusual needs stem-
ming from its ostensibly commercial status.
The authority granted by Section 392 is
independent of, and in addition to, .any
other acqusition. use or disposal authority
which the Secretary of Defense possesses.
) Section 393
Section 393 ensures that the handling and
use of funds in connection with defense In-
telligence commercial entities will be con-
sistent with the ostensible commercial
status of those entities. Section 393 dis.
Places several limitations contained in Seec.
tion 3302 of title 31, United States Code, on
governmental use of funds, Observance of
the limitations contained in Section 3302 of
title 31 would be inconsistent with the os-
tensible commercial status of defense intelli-
gence commercial entities, C o -
Subsection 393 (a) permits the Secretary
of Defense to establish and maintain com.
‘mercial banking scco'ints in the establish.
-ment, operation, and termination of defense
intelligence commercial entitjes. The au.
thority to use commercial banking services
applies doth with respect to appropriated
funds used In connection with a defense tn-
telligence commercial entity and with re.
Spect to funds generated by the.commercial
activities of that entity, .

Subsection 393 (b) permits use of funds .

generated by the commercial activities of a
' defense intelligence commercial entity to
offset the necessary and reasonable ex-
- penses incurred by that entity. The funds
' generated by a particularly entity may only
be used to offset the expenses of that par-
ticular entity. -

Subsection 393 (¢) provides that funds
gcnerated by a defense intelligence commer-
cial entity that are no longer needed for the
conduct of the activities of that entity shall
be remitted to the Treasury as miscellane-
ous receipts. .. ST
- Subsection 393 (d) provides for the dispo-
‘sition of the proceeds generated by termina-
tion of a defense intelligence commercial
entity. After all outstanding obligations of
the entity are met, the remaining proceeds
revert to the Treasury, . -

: +7 . Section 394 . .

Section 394 provides that.the establish-
ment, operation, and termination of a de-
fense intelligence commercial entity: any ac.
Quisition, use or disposition With respect to
such entity: and any deposit, withdrawal or
use of funds with respect to such entity, will
be carried out in sccordance with prevailing
commercial practices, consistent with the
protection of {ntelligence sources methods
and activities from unauthorized disclosure,
and without regard to certain reQuirements
of federal statutes, . )

To maintain its usefulness as a cover for
foreign Intelligence collection activities, a
defense intelligence commercial entity must
mxaintain commercial credibility. The entity
must appear to anyone who scrutinizes ft to
be a bona fide commercial entity, rather
than an entity of the United States Govern-
rent. Accordingly. the entity must conduct
all aspects of its activities in the same
rmanZier as would a private sector commer.
cial entity. Circumstances may arise, howev-
er, in which observing prevailing commer-
cial practices would not be consistent with

WAV LeUOIVLNAL RECUKD — Extensions of Remarke
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ods or activities from unauthorised disclo-
sure, and In such cases prevailing commer-
clal practices would not be observed.

The section grants extraordinary author-
Ity to waive the applicadility of require-
ments in & broad spectrum of federal stat-
Utes to the extent necessary to protect intel-
ligence sources, methods aad activities from
unauthorized disclosure. Without the
waiver authority, s defense " intelligence
commercial entity would be obliged to ob-
serve federal statutes that normally apply
to US, Government entities but do not
Apply o a bona fide commercial entity.
Such inconsistency between the conduct of
an entity and its ostensidle status might
reveal to an interested observer that the
entity is not what it claims to be, risking the
compromise of commercial cover and of the
Intelligence activities conducted by the
entity. i

A federal statute within one of the enu-
merated categories (federal appropriations,
federal receipt and use of funds other than
appropriated funds, federal acquisitions,
federal property management, federal serv-
ices management, federal information man-
agement, federal tort claims, federal em-
ployment or federal government corpora-

“tions) ceases to apply if, and to the extent

that, the Secretary of Defense certifies that
compliance with the statute wnuld be lncon-
sistent with the protection of intelligence
sources, methods and activities from unau.-
thorized disclosure., The section provides
that a statute Is waived only to the extent
that compliance would be inconsistent with

“such protection. Thus, the Secretary's au-

thority extends not to blanket waiver of the
applicability of the statute, but only to the
waiver of the applicability of the particular
requirements of that statute which would
be Inconsistent with the protection of intel-
ligence sources, methods and activities from
Unauthorized disclosure (which may in some
circumstances amount to waiver of the ap-
plicability of the entire statute), -

The section makes clear that the Secre.
tary's waiver authority does not apply with
respect to the chapter enacted by this legis-
lation (chapter 19 of title 10, United States
Code), Title V of the National Security Act
of 1947 (which relotes to congressional over.
sight of Intelligence activities) and the War

.Powers Resolution. Thus, nothing in the

statute in any way limits the role of the
Congress in oversight of intelligence activi-
ties and military activities.
Section 395

Subsection 395(a) makes clear that. the
chapter enacted by the legislation (chapter
19 of title 10, United States Code) provides
authority only for establishment and use of
commercial entities as cover for DOD for-
eign intelligence collection activities, and
does not provide the authority for those un.
derlying foreign intelligence collection ac.
tivities. : )

Subsection 395(b) establishes élear limita-
tions dn the activities of defense intelligence
commercial entities and their personnel

“within the United States. They may engage

within the United States only in (1) train-
ing, (2) administration, and (3) recruitment
of non-US. persons to serve outside the
United States as intelligence sources. Ad-
ministration includes the full range of sup-
port actlvities necessary to establish, oper-
ate and terminate a commercial entity, such
as finance, Jogistics, and procurement,
which may be performed by establishment
and operation within the United States of
defense Intelligence commercial entities
solely to provide such support. The subsec-
tion ensures that the activities of defense
intelligence commercial entities will have a

Nanaeml. .. 18 cn?a-

4oivign 10Cus and will not de used o con.
duct domestic intelligence  activities.

. Subsection 395(c) provides that 0o defense
inteiligence commercial entity may have as
its overt activity corununications media ac-
tivity, religious activity, or traffic in arms or
security-related services.

The prohibition sgainst estadiishing a de-
fense intelligence commercial entity to
engage in communications medis sctivity
protects against the possidility of media ac-
tivity by such an entity having an accidental
or intentional effect on the comestic politi-
cal processes of the United States. The pro-
hidbition prevents establishment of defense
intelligence commercial entities to engage in
radio broadcasting, television broadcasting.
newspaper publishing, book or megazine
publishing, wire services and simflar activi.
ties. The prohibition against the overt activ-
ity of & defense intelligence commercial
entity being communications media sctivity
does not.preverit incidenta) commercial use
of communications media by such an entity
if prevailing commercial practices so re-
Quire. Thus. for example. If a defense intelli-
gence commercial entity is engaged in a
cover business of a type in which one would
normally place commercial advertisemnents
or solicitations in a loca) newspaper, the
entity may doso.-. . .

Tx:e prohidbition against estatlishing a de.
fense intelligence commercial entity to
engage In religious activity protects the in-
tegrily of religious freedom and religious in-
stitutions.

The prohibition against esublish!nc a de-

fense intelligence commercial entity to
engage in traffic in arms or security-related
services prevents the possibility of using de-
fense intelligence commercial entitles to cir-
cymvent United States arms transfer poli-
cies or to Implement those policies. The
Arms Export Control Act, the Foreign As-
sistance Act, and the statutory mechanisms
for covert arms transfers govern the trans-
fer of arms and defense services. The prohi.
bitioa does not in any way prohibit the per-
sonnel of a deferse intelligence commercial
entity from defending themselves, nor does
it prevent the use of such personne! on de-
tached duty in military operations, consist-
ent with the War Powers Resolution. °

. Subsection 385(d) requires that every US.
person employed by, or assigned or detailed
to, 2 defense intelligence commercial entity
be informed prior to employment, assign-
ment or detail that the entity as an entity
of the United States Government engaged
in Intelligence activities. The provision thus
prohidits unwitting employment, assign-

-ment or detail of United States persons.

Section 396

. Subsection 396(2).authorizes and directs
the Secretary of Defense, after consultation
with the Attorney General and the Director
of Central Intelligence. to issue regulations
to irzplement the legislation. and specifies a
number of requirements which those regu-
latiozs must satis?y.

The Secrerary's regulations must provide
for effective centralized Department of De-
fense oversight of activities related to de-
fense intelligence commercial entities. The
requirement for centralization of the inter-
nal oversight role promotes consistency
among DOD components in estatlishing
policies and practices involving defense in-
telligence commercial entities and also fa.
cilitates oversight of defense intelligence
comrzerciakscitivities by non-DOD entities,
such as the Congress, The requirement that
the internal oversight role occur at the de.
partrental level, rather than at the lower
level of individual DOD components, en-
sures appropriate~ high.level attention
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within the Department of Defense to any
prodblems which may come w0 light in the
course of internal oversight activities.

he Secretary's regulations must provide
effective meanagement, operational. security,
legal. and accounting controls for all mat-
lers relating to defense intelligence commer-
cial entities. The Secre 's careful design
and establishment of stric®controls will be
of eritical importance, especially given that
such controls often will replace satutory

controls which the legislation authorizes

the Secretary to waive in certain circum-
stances. . .

The Secretary’s regulations must provide
Jor coordination of defense intelligence com-
mercial entity activities with the Depart.
ment of State. the -Federal Bureau of Inves-
ligation, and the Central Intelligence
Agency.

The Secretary's regulations must ensure
compliance with the chapter enacted by the
legislation (chapter 19 title 10, United
States Code), Title V of the National Securi-
Iy Act of 1947 (relating to congressional

oversight of intelligenee activities), and the

War Powers Resolution. .

Subsection 396(b) authorizes and directs
the Department of Defense Inspector Gen-
eral to conduct. at least annually, a program

and operations reviex and evaluation and a -

financial auclit of all activities relating to
defense intelligence comumercial entities and
to report thereon to the Secretary of De
fense and the intelligence committee of the
Congress. )
Scclion 387 . .
Subscction 397(a) provides that defense
intelligence commercial entities are entities
of the United Siates Government. As such,
defense inteiligence commercial entities wil)
erjoy within the constitutional scheme any
immunities and privileges enjoyed by the
other federz] entities. Thus, for example.
the -sovereign immunity of the United
States Government to suit, to the extent
.not otherwise waived by statute, will extend
0 defense intelligence commercial entities.
Subsection 397(b) explicitly preempts the
applicability of State laws to, and the juris-
ciction of State courts over, defense intelli-
gence commercial entities. Thus, defense in-
telligence commercial entitles will be sub-

Ject exclusively to federal law. Subsection’

39%(b) provides that. although defense intel-
ligence commercial entitles are not subject
to State laws and State court jurisdiction,
they may engage in conduct which appears
to comply with S:ate laws and State court
jurisdiction if the Secretary of Defense de-
termines that doing so s necessary to pro-
.tect intelligence sources, methods and ae-
tivities .fromy unauthorized disclosure or is
necessary i the interests of justice.

Under the authority granted in subsection
22%(D), with the 2pprogpriate ceriification. a
defense intelligence commercial entity may
engage in ecnduct which appears to comply
«:th’ State laws in the same manner as
would a bona fide commercial entity. Thus,
fer example. if the Secreiary of Defense cer-
tifies that protection of intelligence sources,
methods and activities requires deing so. he
mizght authorize 2 defense 'inteliigence com-
maccial entity to inccrporate within a par-
ticvlar Stzie. even though that Sizle's in-
corporation laws ¢o not provide for incorpo-
rat:on by fcleral entities, Similarly, even

S:ate taxa:icn. the Secretary of Defense.
based upen the .zopropriate certificztion.
may authorize the entity to file Siate tax
reisrns and remit Stale taxes,
Alto. uncer the authority_granted in sub-
sestien 3%%tbh). a d={ense intellizence com-
CEiescial entlity maYy engage in ceréuct which
arprars to subniii to S1ate court jurisciction

— Declassified in Part - Sanitized Copy Appréved for Release 2011/12/07 : CIA-RDP89B00297R000300620003-3

... Declassified in Part - Sanitized Copy Approved for Release 2011/12/07 : CIA-RDP8

Terectwree vy esscsent g

in the same manner as would a bona fide
commercial entity. Thus, for example, if the
Secretary of Defense certifies that protec-
tion of intelligence sources. methods and ac-

tivities or the interests of justice require .

doing 3o, he might authorize a defense intel-
“ligence commercial entity to participate in a
Jawsuit in a State court based on breach of &
commercial contract in the same manner as
would s bona fide commercial entity. .
The Department of Defense may well
make substantial use of the authority to au-
thorize defense intelligence commercial en-

tities to engage in conduct appearing to.
comply with State commercial laxs, since it -

may become the Department's practice to
establish such entities by incorporation ‘or
registration under the laws of the several
States, In contrast, the Department should
only rarely need to use the authority to au.
thorize defense intelligence commercial en-
tities to engage in conduct appearing to
submit to the jurisdiction of a State court,
as the authorized activities of such entities
within the United States are quite restrict-
ed, and thus are not likely to give rise to
many situations in which submission to
State court jurisdiction would be appropri-
ate. - .

Section 398 provides that the Secretary of .

Defense may delegate only to the Deputy
Secretary of Defense the Secretary's au-
thority, functions and duties under subsec-
tions 391(a), 394(d), 396(a) and 387(b) of
title 10, United States Code, as enacted by
this legislation. By requiring the Secretary
or Deputy Secretary of Defense to exercise
the authority, duties, and functions set
forth in these subsections, the legislation
ensures high-level attention to sensitive de-
cisions involving defense intelligence com-
mercjal entities. : -

Under Section 398, the Secretary of De-
ferse may delegate only to the Deputy of
Secretary of Defense the authority to au-
thorize and renew authorization for the es-
tablishment and operation of defense inte}-
ligence commercial entitles based upon the
requisite certification (§ 381(a)); the author.
ity to waive the applicability of certain fed-
eral statutes based upon the requisite certi-
fication (§ 394(2)); the authority to issue im-
plementing regulations (§326(z)): and the
authority to authorize defense intelligence

commercial entities to eppear to comply”

with State commercial laws and court juris.
diction to which they are not subject. Au-
thorities. duties and functions provided in
the legislation, other than in the subsec-
tions specifically cited by Section 398, are
subject to delegation in accordance with
subsection 133(d) of title 10, United States
Code. ~ : .
The limitation on delegation of certain
specified authorities, duties and functions

will not place an inordinate administrative .

burden on the Secretary and Deputy Secre-
tary. Exercise of the authority to authorize
establishment and operation of a commer-
cial entity will occur only once for each
entity. and subseqguent renewals to operate
will occur only occasionally. Exercise of the
authority to waive various feceral statutory
requiremernts applicable to an entity, to a2u-
thorize apparent compliznce with State
statutes, and to authorize apparent submis-.
sion to State court jurisdiction, will often
2ccompany “the z2uthorization to establish
and operate the entity, although changes
may be necessary with respect to an entity
{from time to time. Exercise of the authority
to issue implementing regulations should
occur once., with charges to such regula.
tions thereafter occurring only occasionally,
as experience demzands. The greatest burden
upon the Secretary and Depity Secretary
will thus occur at the time of creation of a
defense intelligence commercial entity,

B00297R000300620003-3
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when lhe nature and scope of itg activities
and the Jegal regime governing it are estad.
lished Cabinet-level involvement. in dect
sions of such sensitivity st that time is 3p-
propriate.

Section 399

Section 399 defines the terms “commereial
entity,” “foreign intelligence collection ac-
tivities,” “Intelligence activies™ and
“United States person™ used in the new
chapter 15 of title 10, United States Code,
enacted by the legislation.

The definition of “commercial entity”
comprehends all forms of non-governmental
legal entities, within or outside the United
States, established and operated solely to
conceal DOD foreign intelligence collection
activities under cover of its overt function.
The definition-makes clear that the legisia-
tion authorizes establishment of DOD com-
mercial entities only 10 provide cover for
DOD foreign Intelligence collection activi-
ties. The legislation does pot suthorize es-
tablishment of such entities to engage in
any intelligence activities other than for-
eign intelligence collection activities, nor to
provide cover for any intelligence activities
other than foreign intelligence collection ac-
tivities. Thus, for example, DOD may not
establish such entities o engage in the con-
duct of, or to provide cover for, counterin-
telligence operations (as distinguished from
the collection of counterintelligence infor-
matijon) or covert action. The term *“com- B
mercial entity” is used throughout the Jegis-
lation. - -

The definition of “foreign intelligence col-
lection activities” comprehends only collec-
tion by the Department or Defense or the
armed forces of foreign Intelligence or coun-
terintelligence information, 2nd related sup-
port activities. It does not include any other
types of intelligence activities, such as coun-
terintelligence operations or covert action.
The legislation suthorizes the establish-
ment of defense intelligence commercial en-
titles only to provide cover for “foreign in-
telligence collection activities™ The term
“forelgn intelligence collecticn activities™ is
used in Sections 391, 395, and 399, ~ . )

The definition of “intelligence activities™.
comprehends all. intelligence and ir telli
gence-related activities of the United Sta‘es .
Government. The term “intelligence activi-
ties™ is used in Section 398. ) .

The term “United States person™ means
only citizens of the Unijted States 2nd aliens
admitted to permanent residence in the
United States. The term “United States
person” Is used is Sections 395 and 399.

|




Declassified in Part - Sanitized Copy Approved for Release 2011/12/07 : CIA-RDP89B00297R000300620003-3 ==~

|
S I;AT

" ROUTING AND TRANSMITTAL SUP

3/17/86
YOz (Name, office symbol, room number, initiais | Date
‘ liding, Agency/Post) . :
3, D/COMMUNICATIONS
' 2 D/FINANCE
[} c\roonHHom
4 D/INFORMATION TECHNOLOGY
. “Dlskcikry >
JAction File Note and Retum
__JApproval . For Clearance Per Conversation
Requested For Correction Prepare Reply
) or Your Infosmation See Me
Comment investigate Signature
ination ] Justity - :

6. D/TRAINING AND EDUCATION
) Nﬁ\.Q.\.\., /57¢)

7. D/MEDICAL SERVICES.

8. D/PERSONNEL

- 9. D/INFORMATION SERVICES

10. mmicc.» -

D/OCA HAS ACTION-ON THE ATTACHED.

, .

DO NOT use this form as a RECORD of spprovals, concurrences, disposals,

clearances, and similar sctions

XO/DDA; 7DI8 HQS

Room No.—Bldg.

$041-102 OPTIONAL FORM 41 (Rev. 7-76)
. +USGPO.:1983.421-529/320 g o-no»o: 208

STAT

EXECUTIVE SECRETARIAT
ROUTING SLIP
T0: ACTION [ INFO DATE INITIAL
1(DC X
| 2 |obc X
3 |EXDIR X
4 [D/ICS X
5 {DDI X
N 6 [DDA X
‘| 7 |DDO X
8 |DDS&T
9 |Chm/NIC
10 |GC X
N (IG
112 |Compt X
13 (D/OLL X
14 {D/PAO
15 |D/PERS
16 [VC/NIC
17
18
19
20
21
22
SUSPENSE 24 Mar 86
: Date
Remarks
TO #13: Please prepare an appropriate response.
14 Mar 86
3637 o o

e ST U

|
-3 /

Declassified in Part - Sanitized Copy Approved for Release 2011/12/07 : CIA-RDP89B00297R000300620003



